Dated: May 19, 2006 NN /

The following is ORDERED:

o K (L

Tom R. Cornish
UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE EASTERN DISTRICT OF OKLAHOMA

IN RE:

HAROLD RAY CASH, JR. Case No. 04-72366

)
)
)
) Chapter 7
)
Debtor, )
)
BETTY CASH, )
)
Plantiff, )
)
V. ) Adv. No. 04-7130
)
HAROLD RAY CASH, JR. )
)
Defendant. )

ORDER
On the 13" day of March, 2006, the above-referenced adversary proceeding came on for trid.

Appearances were entered by Steven W. Soulé and John Richer, Attorneys for Defendant, and Ron

EOD 5/19/06 by sev


susan
EOD 5/19/06 by sev


Wright, Attorney for Plaintiff. After reviewing the testimony and evidence, this Court does hereby enter
the falowing findings and conclusons in conformity with Rule 7052, Fed. R. Bankr. P., in this core
proceeding.

The parties submitted an Agreed Pre-Trid Order which was sgned on March 9, 2006, and

contains the following stipulated facts which are adopted by the Court as part of its findings of fact:

1 TheDebtor filed the above-referenced bankruptcy case as avoluntary proceeding
under Chapter 7 of the United States Bankruptcy Code on June 23, 2004 (the
“PetitionDate’). Trustee Gerdd Miller was subsequently gppointed to administer
the assets of the Debtor’ s bankruptcy estate.

2. Prior to the Petition Date, the Debtor was the president and owner of Broken
Arrow Plumbing & Heseting (“BAPH”). BAPH was a corporation organized and
exiging under Oklahoma law. BAPH primarily specidized in providing
commercid plumbing sarvicesin the Tulsaand Broken Arrow metropolitan area.

BAPH has been in business since 1973.

3. C-It-All is an Oklahoma corporation that is owned soley by the Debtor’ swife,
Michelle Cash, whom the Debtor married in March, 1998. C-It-All began
businessin1998. Between 1998 and 2002, C-It-All speciaized inlocating water
and drainage leaks using dectronic equipment. The Debtor has never owned an
interest in C-It-All.

4, Beginning in April, 2002 and concluding in April, 2004, BAPH sold certain of its

assets to C-1t-All and other third parties induding Tulsa Midwest Construction,



10.

Security First Corporation and Payne' s Refuse, Inc.

In April, 2003, BAPH and C-It-All entered into an Asset Purchase Agreement
wherein BAPH sold C-It-All itsphone number and customer ligt for $20,000.00.
Separate counsd represented both C-1t-All and BAPH in this transaction.

The Debtor was previoudy married to Betty Cash.

Betty Cash and the Debtor were divorced pursuant to a Decree of Divorce
entered by the Wagoner County Didrict Court on or about October 31, 1997,
after afour (4) day trid (the “Decreg’). Separatelawyersrepresented Betty Cash
and the Debtor during their divorce.

The Decree awvarded Betty Cash, inter dia, property divisondimony asfollows.

Asand for payment whichisapayment pertaining to adivisonof property
the Betty Cash shdl receive and the Defendant shdl pay unto the Betty
Cash the sum of $275,000.00 with interest thereon, from this date at a
rate of 9.15% per anum. Such payments shdl be made by the Defendant
unto the Betty Cash inthe sum of $3,505.95 per month commencing the
1% day of October, 1997 and continuing on the 1% day of each month
thereafter until dl principle and interest be paid in full. All payments
provided for hereunder are irrevocable and shdl not be subject to
subsequent modification.

During their divorce, Betty Cashcdamed amaritd property interest inBAPH and
sought compensation through the divorce for her interest in BAPH.  Betty Cash
and the Debtor contested the vdue of BAPH for purposes of the amount of
Property Division that the Debtor would be required to pay Betty Cash.

Duringther contested divorce proceeding, Betty Cash, inadditionto the Property

Division, sought a separate award of support dimony for her continued support
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after the divorce (hereinafter, the “ Support Alimony™). The Debtor contested
Betty Cas' s request for Support Alimony.

After thetrid, the Wagoner County Court did not grant Betty Cash's request for
Support Alimony. The Court only awarded Betty Cash the Property Divison as
et forth in the Decree.

The Wagoner County Judge determined the award of Property Divison. The
Property Divison was not awarded to Betty Cash pursuant to any settlement
agreement between the Debtor and Betty Cash.

After the Wagoner County Court entered the Decree, Betty Cash gppealed the
Wagoner County Court’s decison not to award her separate Support Alimony,
which the Debtor again contested.

As a reault of the appeal, the Oklahoma Court of Civil Appeds ordered the
Debtor to pay Betty Cash Support Alimorny inthe amount of $800.00 per month
beginning on the 1% day of October, 1997, and continuing in the like amount for
eighty-four (84) months until paid.

The Debtor’ s obligation to pay Betty Cash the Support Alimony was in addition
to his obligation to pay Betty Cash the Property Divison.

On November 22, 1999, the Wagoner County Court entered an Order wherein
the Debtor’ s separate obligation to pay Betty Cash the Support Alimony was
reduced to judgment (the “ Support Alimony Order”).

As of October 31, 1999, the Debtor owed Betty Cash $20,354.80 in Support
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Alimony. Pursuant to the Support Alimony Order, the Debtor wasrequired to pay
Betty Cash $10,000.00 of this amount immediaely, and pay Betty Cash the
remaining baance for Support Alimony in monthly instdlments until paid in full.

18.  The Debtor completely satisfied his obligation to pay Betty Cash the Support
Alimony. The Debtor paid the initid $10,000.00 amount to Betty Cash after the
Court entered the Support Alimony Order, and made each of the required monthly
payments until the Support Alimony was completely satisfied.

19. Beginningon October 1, 1997, the Debtor caused BA PHto makeregular monthly
payments to or for the benefit of Betty Cash in the amount of $3,505.95 for
Property Divison. The Debtor timdy made these monthly payments until April,
2004. The Debtor has made over $260,000.00 in Property Division paymentsto
Betty Cash as required under the Decree, in addition to the Support Alimony
payments that the Debtor made pursuant to the Support Alimony Order.

20.  Asof April, 2004, the Debtor owed Betty Cash approximately $168,285.60 in
Property Divison payments, which is reflected in Schedule F of the Debtor’s
Bankruptcy Schedules. Betty Cashisacreditor of the Debtor’ sbankruptcy estate
in this amount.

21.  The Debtor caused BAPH to make monthly payments to Jana Rae Sayton
pursuant to a separate obligation between Ms. Sayton, the Debtor, and BAPH.

According to the Agreed Pre-Trid Order, the Plaintiff seeksrelief under 11 U.S.C. 8 523(8)(4)

and § 727(2)(2)(A). Attheend of tridl, Counsdl for Plaintiff advised the Court thet he did not believe there



was afficient evidence to support the § 523(a)(4) clam and this clam was specificaly abandoned.
Therefore, the Court will consider the evidence presented inthe context of Plantiff’s§ 727(a)(2)(A) dam.

At trid Debtor tedtified as to the circumstances surrounding the filing of his bankruptcy, and the
reasons for closng down the business. Debtor stated that his plumbing business was dowing down and
he was experiencing hedthproblems. Debtor hasthree young children, and hetestified at trid that hiswish
to spend more time with his family was afactor in winding down BAPH. Debtor’s sole income prior to
cdosngdownthe busnesswasfromBAPH. Whilethe Debtor used the BAPH account to pay the property
divison sumsto Plantiff, he used his persond account to pay the support aimony payments.

As to the sdle of certain assets of the plumbing business to C-1t-All, both Debtor and Michelle
Cash tedtified thet dl items were sold at far market value. The evidence supports this testimony, and
Faintiff did not produce any evidence to the contrary. The Plaintiff takes issue with the totd sde price of
the assets, which amounts to approximately $ 200,000.00. Raintiff argues that the total vaue of BAPH
was approximately $ 800,000.00, and asserts that Debtor failed to account for the goodwill of the
company when it sold the assets of BAPH. Plaintiff bases her proposed vaue of BAPH on an gppraisd
prepared by her accountant during the divorce proceedings and on afinancia statement prepared by the
Debtor in 2002 in which the Debtor lists the value of BAPH at $ 800,000.00. The accountant testified at
tria that in 1999 she vaued the hard assets of BAPH at $ 378,000.00. The accountant did state that
continua losses and a downturn in business would negatively affect the goodwill of abusiness.

Debtor testified that he never considered sdlling BAPH as agoing concernto athird party. Debtor
stated hisfather’ s plumbing busnesswas sold to athird party and that the business had been “run intothe

ground.” Debtor stated thisinitidly had an adverse affect on his business, and was afactor in his decison



to sdl the individua assets instead of the business as a whole. Debtor also stated that the financia
statement in which BAPH was valued a $ 800,000.00 was prepared by the bookkeeper of BAPH, and
that the vdue was taken from the accountant’s appraisa. Debtor did not believe that the business was
worth $ 800,000.00.

The accountant aso stated at trid that during her vauation of BAPH in 1996 she found records
of persona expenses that had been paid by BAPH. This Court heard the testimony of Ms. Elizabeth
Collins, the bookkeeper for BAPH from 1975to 2003. Ms. Collinstestified that she wasresponsblefor
reimbursing the employees of BAPH, including the Debtor. Ms. Callins stated that when receipts were
turned in, while they may have included persona expenses, only the business expenses were reimbursed.
Ms. Callins further stated that she could not recal any personad expenses being rembursed since 1997.

Faintiff presented evidence regarding the tax consequences of the property divisonpaymentsshe
received fromBAPH. BAPH reported the property divison paymentsin amanner that caused tax ligbility
to the Plaintiff, when there should have beenno tax lighility. Plaintiff’saccountant stated that thetax liability
for 2000 is ill under protest. Debtor’ scounsdl stated at tria that the tax forms were corrected morethan
ayear ago, and that it was assumed the matter was resolved.

The Fantiff seeks denid of the Debtor’s discharge pursuant to 11 U.S.C. § 727(a)(2)(A). In
order to prevail on an action pursuant to 8§ 727(a8)(2)(A), the Plaintiff must show by a preponderance of
the evidence*® (1) the debtor transferred, removed, concealed, destroyed, or mutilated, (2) property of the
edtae, (3) within one year prior to the bankruptcy filing, (4) with the intent to hinder, delay, or defraud a
creditor.” Gullicksonv. Brown (InreBrown), 108 F.3d 1290, 1293 (10" Cir. 1997); Holaday v. Seay

(Inre Seay), 215 B.R. 780, 788-89 (10" Cir. BAP 1997).



The pivotal issue in this case is whether the property transferred by BAPH was property of the
estate. Debtor arguesthat the property transfersat issueinvolve assets of BAPH, anon-debtor entity, and
that Debtor’s transfer of corporate assets did not condtitute a transfer of his own property. Therefore,
Debtor argues, Plaintiff’s clam under § 727(a)(2)(A) should fall.

Debtor cites to the case McCorp Management Solutions, Inc. v. C.A. Thurman (In re
Thurman), 901 F.2d 839 (10" Cir. 1990) in support of his argument. In Thurman, the debtor had
secured a note payable to McCorp with a pledge of 500 shares of a corporation in which debtor held a
50% interest. After debtor defaulted on the note McCorp obtained a sate court judgment. Before the
judgment wasfind, however, the corporationinwhichthe debtor hed aninterest transferred dl of itsassets
to asubgdiary corporation. Thurman, 901 F.2d at 840.

McCorp objected to debtor’ s discharge pursuant to 8 727(a)(2)(A). The Tenth Circuit Court of
Appeds affirmed the conclusons of the digtrict court and bankruptcy court, both of which ruled against
McCorp. The Tenth Circuit Court of Appeals noted that the words** Property of the debtor,” are not the
same as ‘property in which the debtor has a derivative interest.’” Id. at 841. The court further Sated
“Congress intended to limit the reach of § 727(a)(2)(A) only to those transfers of property in which the
debtor hasadirect proprietary interest.” 1d. While the court agreed with both the bankruptcy and digtrict
courtsthat the actions of the debtor and his business associates were ethically questionable, it was unable
to conclude that the debtor’ s actions justified adenid of hisdischarge. 1d. at 842.

Pantiff asserts that Thurman differs from the present case in that the debtor in Thurman could
not trandfer corporate assets on his own authority, the subject stock was only a minority of the total

outstanding stock in the corporation and the debtor could not transfer corporate assets for his own



purposes. Inthe present case, Plaintiff argues, Debtor could transfer corporate assets on hisown authority
and for his own purposes without the necessity of action by any other person.

Pantiff arguesthat the corporate identity of BAPH should be disregarded in determining whet is
property of the estate. Plaintiff contendsthat certain factors support piercing the corporatevell inthiscase,
induding: (1) Debtor sgned checksissued by his corporationto pay dl of hisdimony paymentsto Pantiff;
(2) Debtor caused the corporationto report the dimony paymentsto the IRS insuchamanner that the IRS
has issued an assessment againgt Plaintiff for unpad taxes, pendtiesand interest; (3) Debtor sold dl of the
assets of the plumbing company awarded him under the Divorce Decree to the new company owned by
his present wife for dmost $600,000 less than Debtor valued the company in March, 2002; (4) Debtor
received the sde proceeds in the form of sdary; and (5) Debtor continues to retain the economic benefit
of the property transferred. Plaintiff asserts that the circumstances present in this case warrant adenid of
Debtor’ s discharge under § 727(a)(2)(A).

Generdly, a corporationisaseparate entity apart fromthe persons representing it, however there
are redtrictions. “Both law and equity disregard the distinct exisence and treat them as identica when
necessary to drcumvent fraud, protect the rights of third persons, and accomplish justice.” King v.
Modern Music Co., 33 P.3d 947, 952 (Okla. Civ. App. 2001); See also Mid-Continent Life Ins. Co.
v. Goforth, 143 P.2d 143 (Okla. 1943). Plaintiff must show ether “(1) that the separate corporate
existence is a design or scheme to perpetrate fraud, or (2) that one corporation is so organized and
controlled and itsaffairs so conducted that it ismerdy aningrumentdity or adjunct of another corporation.”
King, 33 P.3d at 952.

Oklahoma permitsthe court to disregard the corporate entity if used, (1) to defeat public



convenience, (2) judtify wrong, (3) to perpetrate fraud whether actual or implied, or (4) to

defend crime.... If thelegd entity is used to accomplishthese purposes, the lawv may treat

the corporation as an association of persons. The god inpiercing the corporate vell isto

impute liability for the acts of the corporation to the responsible persons.

Id. (diting In re Estate of Rahill, 827 P.2d 896, 897 (Okla. Civ. App. 1991)). The corporate vell may
aso be pierced in the interest of justice, or where the corporation is used to defeat an overriding public
policy. King, 33 P.3d at 952.

In the present case, this Court isunable to judtify piercing the corporate vel based onthe evidence
presented at triad. There was no evidence indicating that Debtor’ s persond expenses have been paid by
BAPH since 1997 withthe exception of the property divison paymentsto Plaintiff. The taxissuesrelated
to the property divison paymentsdo not support piercing the corporate vel. Further, the evidence shows
that Debtor sold certain assets of the business during atwo year period to C-1t-All and other third parties
for fair market vaue. There was no judgment lien put on the stock of the corporation or the corporation
assets by the divorce court in awarding the Plaintiff the property divison judgment. Debtor thereforewas
not precluded by any court order or judgment from liquidating the corporate assets. During thistwo year
period Debtor continued to make the property divison payments. There is insufficient evidence of a
scheme to perpetrate fraud againgt the Plaintiff. Asaresult, the corporate entity of BAPH should not be
disregarded.

Havingfound thereto be insufficent evidenceto support piercing the corporate vel, thisCourt must
deny Plantiff’sclaim under § 727(a)(2)(A). The transfer of assets of BAPH did not condtitute the transfer

of property of the estate, arequired element under 8 727(a)(2)(A). Asaresult, the Debtor is entitled to

adischarge.
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IT IS THEREFORE ORDERED that the Debtor’s discharge, pursuant to 8 727, will not be

denied.
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